BULLET I WN 


AE 


VOL. I, No. 1 MABCH 1959 




















IN THIS ISSUE 


Page 
Gee Perens TEOWUNON bc Stee ee OE ee ee; Oe ee ee oe 2 
ees 6 5 8 * eS eR a ee oe Oe ee PR ee Bee 3 
Our Mission and Functions - by Major General Reginald C. Harmon, 

The Jute HivoenGe GEE: 2c ve CK Ow ee 4 
NATO Status of Forces Agreement - Effect of Decision of Military 

Authorities of Sending State Not to Prosecute -- 

We mer Denia BA. COONNP. . cet Cee ee Oe 10 
International Law of Warfare - Guiding Principles for General 

Instruction (Kriegsvolkerrecht, Leitsatze Fur Die Allgemeine 

Ausbildung), December one Federal Minister for Defense, 

Germany . . . . 7 7. e . o . . . . . . . ao e . - * . . . . . - 14 
Notes e o o . . o . 7 . . . . o . . . . . . : . J . . . . . + . . . . . 15 
New Directives, Regulations, Court Decisions, Opinions, etc. .... 16 
Assignments and Promotions. .....++-++-+«-e-e+« ce © © © oe @ @ 17 


®COME THE POLITICAL RELIGION 
— ve - 1950 OF THE NATION." 


a oe & 
5 ™, a 


-- Abraham Lincoln 


PME. 
weed 
_ 





500 


400 


300 





The Air Force Judge Advocate General's Bulletin is published 
bimonthly by the Office of The Judge Advocate General of the Air 
Force to provide a means for the exchange of ideas, experiences, 
and information by the members of The Judge Advocate General's 
Department. It will contain a survey of important legislative, 
administrative, and judicial developments in military and related 
law fields. Articles, materials, and suggestions of items for 
publication are invited. Frank discussion of all relevant issues 
is encouraged. Manuscripts and correspondence regarding editorial 
matters should be submitted to the Office of The Judge Advocate 
General of the Air Force, ATIN: Special Activities Group, Head- 
quarters, United States Air Force, The Pentagon, Washington 25, * 
D. C., telephone LIberty 5-6700, Extension 7-6380. Views and 
opinions expressed in this publication are those of the authors, 
and they are not necessarily concurred in by The Judge Advocate 
General of the Air Force. 


REGINALD C. HARMON 
Major General, USAF 
The Judge Advocate General, United States Air Force 





THE JUDGE ADVOCATE GENERAL'S DEPARTMENT 


Fr“ : 500 ‘ 





: * AUTHORIZED jum : 
ASSIGNED sete = 

. é 4 . 400 

i 1! 

: t 1 I : 300 

: i a i : 

; it : 200 : 
§ i 
: | a | ; 
3 | ie | : 100 
i | a | : 
i is 


CS 
eS 


Colonels :*-.:: ; Lt. Cols. Majors Captains Lieutenants 


*In accordance with unit manning document. 





THE AIR FORCE 


JUDGE ADVOCATE GENERAL'S BULLETIN 








Vol. I March 1959 , No. 








PREFACE 


All those who work in the field know that military law is 
not a smooth, even-tempered, stable and mature body of law. The 
appalling size of the volumes of reported decisions, new laws and 
regulations of impact on the military establishment is the best 
evidence of its fluidity and steady growth. New doctrines are 
continually forming and old concepts are re-forming and changing. 


Conscious of this fact, and in response to a widespread 
demand from members of his Department for a compact bimonthly 
record of law developments in the ever-changing field of military . 
law, The Judge Advocate General of the Air Force is herewith 
undertaking the publication of the Air Force Judge Advocate 
General's Bulletin to meet this need. 


Published by and for members of The Judge Advocate General's 
Department of the Air Force, it is only natural that The Air Force 
Judge Advocate General's Bulletin deal essentially with the law 
as it functions in the military establishment, be military in 
tone and feelings, and matters discussed in its pages be treated from 
a military rather than from a civilian standpoint. In this 
respect its position will differ from, but usefully supplement, 
other existing law publications. But, while giving prominence 
to the special problems of the military lawyer, this publication 
will also contain a variety of material of current interest 
to the profession. 


Because The Air Force Judge Advocate General's Bulletin 
is new, policy concerning every part of it is in the process 
of formation, and its methods are malleable. The Editors hope 
to receive, and will welcome, inquiries, suggestions, observa- 
tions and contributions from lawyers both within and without 
the military establishment, from judges, professors, and law 
students interested in the military establishment. Upon their 
aid and assistance, herewith confidently solicited, depends 
the success of this publication. 
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OUR MISSION AND FUNCTIONS 
by 
Major General Reginald C. Harmon 
The Judge Advocate General 





This new publication, The Air Force Judge Advocate General's 
Bulletin, is intended to provide a needed medium for the exchange 
of ideas, experiences and information by the members of our Department 
in order that we may have a better understanding of our role, 
our mission, and our functions. I hope each of you will contribute 
to the success of this publication by submitting, to the editorial 
staff, articles or materials which you feel to be of general 
interest and benefit to the Air Force and The Judge Advocate 
General's Department. 


The bulletin is also intended to afford our military and 
Civilian readers an opportunity to become fully informed as 
to the nature, character, and extent of duties and functions 
performed by Air Force Judge Advocates in order that they 
may fully appreciate the relationship of our activities to 
other activities performed for the accomplishment of the 
over-all mission of the Air Force. For this purpose the 
following outline of our organization including a partial 
summary of our recent activities was prepared for publication 
in this first issue of the Bulletin. 


Organization and Functions of The Judge 
Advocate General's Department 


ORGANIZATION 


The Judge Advocate General's Department was organized 
to assist The Judge Advocate General in the performance of 
duties and functions which involve billions of dollars and 
affect the lives of hundreds of thousands of military 
personnel. 


The Judge Advocate General has general responsibility for ‘ 
the supervision of legal activities throughout the Air Force, 
including the procurement, assignment, training and performance 
of Judge Advocates. He is the legal advisor for the Chief of Staff 
and the Air Staff and is responsible for the supervision of Judge 
Advocates who serve lower echelons of command in similar capacities. 
In addition to duties and responsibilities of a general nature, The 
Judge Advocate General and other Judge Advocates have a number of 
other and more specific functions and responsibilities prescribed 
by statute, directed by higher authority or which arise by reason 
of delegations of authority vested, by statute, in the Secretary 
of the Air Force. 
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The Judge Advocate General's Department now consists of 
over 1200 practicing attorneys who engage in full-time legal 
practice in over 400 offices throughout the world. Membership 
is highly selective and is limited to officers who are graduates 
of accredited law schools or members of the bar of a Federal 
court or of the highest court of a State and who have been 
designated by The Judge Advocate General as Judge Advocates. 
Within The Judge Advocate General's Department are the Office of 
The Judge Advocate General, Hq., USAF; branch offices when 
authorized by the President; and the 400 field offices assigned 
to various commands down to the wing level. Experience has 
demonstrated that three administrative divisions or offices 
are essential in every Judge Advocate office -- executive, 
military justice, and civil law. The executive or administrative 
office is concerned with the administrative functions, including 
implementation of office policy, handling of personnel matters, 
and the functions of the library, files, and distribution. 

In the major air commands, these functions are supervised by 

an "executive". The two operational sections are Military 
Justice and Civil Law. Within the scope of the latter are 

all matters not falling under military justice. Such other 
matters include but are not limited to military affairs, claims, 
contracts, patents, legal assistance, international law, 
litigation, legislation and taxation. 


Field offices vary in organization, because the principal 
functions of Judge Advocates are related directly to the 
primary function of the command to which they are assigned. 
For example, procurement is a principal function of the Air 
Materiel Command. Therefore, the contracts section of the 
office of the Staff Judge Advocate in that command is larger 
than the entire procurement directorate, if indeed there is 
one at all, of a command with little or no procurement functions. 


MILITARY JUSTICE 


Members of The Judge Advocate General's Department engage in 
many fields of law not usually considered within the purview of 
Judge Advocates. They are best known, however, for the duties 
they perform in connection with the administration of military 
justice. Yet, even in this field of military law, the scope 
and magnitude of their functions are not fully understood. Judge 
Advocates act as prosecution or defense attorneys at both trial 
and appellate levels -- extended at times to habeas corpus proceedings. 
In addition, outstanding Air Force lawyers are selected for judicial 











duties as law officers, whose functions are similar to those of a 

judge on the Federal Bench -- and require the same qualities. The oa 
average military lawyer gains more trial practice in two years than 

some civilian lawyers do in a lifetime. It is noteworthy in this 

‘connection that during a normal year, the Air Force prosecutes 

in the name of the United States more criminal cases (35,931 in 1957) 

than are filed by the Attorney General in all the United States 

District Courts. 


PROCUREMENT 





Air Force lawyers participate actively in Government 
procurement involving billions of taxpayers' dollars. In 
Fiscal Year 1958 they reviewed for legal sufficiency, in 
the $10,000 or greater category, 33,481 procurement actions 
with a value of more than $10,649,319,000. In this field 
of law they also assist in the writing of contracts; render 
advice to contracting and purchasing officers of the United 
States Government in formulating special clauses for the 
description of work to be performed under the contracts or 
describing the type of supplies to be purchased; review the 
contracts for legal sufficiency, and give advice and assistance 
to purchasing and contracting officers concerning all legal 
matters arising out of the administration of Government 
contracts. Judge Advocates also try cases before the Armed 
Services Board of Contract Appeals in matters of contractual 
disputes wherein the Government's opponents are often represented 
by the best and most expensive legal talent which industry can 
muster. In Fiscal Year 1958, Air Force trial attorneys handled 
306 appeals alone involving over $43,287,000. 


FOREIGN LAW 


Overseas, in addition to normal legal duties, our military 
lawyers are engaged in leasing real estate for our Government 
and protecting the United States in tax matters. Frequently 
this requires not only knowledge of our own real property and 
tax laws but also familiarity with companion laws of foreign ‘ 
nations. In addition, our Air Force lawyer must be acquainted 
with many other fields of foreign law when he safeguards the 
constitutional rights of our service personnel who are accused 
of offenses or crimes and are to be tried by a foreign tribunal. 
In 1957,° there were 6,170 cases subject to foreign jurisdictions. 
Air Force lawyers attended 3,133 of these trials held by foreign 
tribunals under authority of the North Atlantic Treaty Organization 
Status of Forces type agreements. The same Air Force lawyer is 
often called upon to write or participate in the negotiations 
and drafting of agreements between the United States and foreign 
natiOns. A background of constitutional and international law 
is a necessity in these circumstances. 
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CLAIMS 


There remains another area of concern to the Judge Advocate. 
He is often called upon to render advice and act on cases involving 
insurance, torts, and conflicts of law problems. In this connection, 
the Air Force lawyer has primary responsibility in the investiga- 
tion, adjudication and settlement of claims for damages arising 
out of Air Force activities. In effect, The Judge Advocate General 
supervises a large casualty insurance company with offices 
throughout the world. Prompt and judicious settlement of these 
claims by Air Force lawyers does much to alleviate suffering, 
remedy wrongs, and create good public relations. During the past 
fiscal year the Claims Division was responsible for the administration 
of laws relating to approximately 14,000 claims involving over 
four million dollars. 


TAX AND LITIGATION 


In the "Tax and Litigation" field of law, Air Force lawyers 
deal with matters of bankruptcy, receivership, labor, public utili- 
ties, transportation, taxation, admiralty, employees' compensation, 
torts, personnel claims, and aviation easements. This work includes 
hundreds of suits for and against the United States. In most of 
these cases Air Force lawyers do all of the work just short of 
trying the case in the federal courts. They marshal and cull 
the evidence, procure and interview witnesses, perform legal 
research, and write briefs prior to trial. The Department of 
Justice is responsible for courtroom trials involving federal 
litigation, but, in proceedings before administrative bodies 
(Interstate Commerce Commission, Civil Aeronautics Board, 
various state regulatory agencies, etc.), Air Force lawyers 
handle all of the legal work, including actual presentation of 
the case. 


During the past year Air Force lawyers assisted in 
representing the United States Government in 1,141 cases of 
which 256 were finalized. Most of the recoveries for the 
United States were paid into the General Fund of the Treasury 
through the General Accounting Office. Over $94 , 937 of these 
recoveries were paid into such funds through the Tax and Litigation 
Division. Of the 141 tort actions against the United States alleging 
damages in excess of $10,864,992, in which Air Force lawyers assisted 
in the defense, 101 cases were either compromised or resulted 
in judgments against the United States with a total cost to 
the Government of $1,244,322. The remaining 40 cases involving 
some $8,800,000 were dismissed or resulted in judgments for 
the United States. 








PATENTS 





In the area of patents, copyrights, trade-marks and related r 
claims, Air Force lawyers represent the Air Force in all matters 

before the United States Patent Office and assist the Department 

of State in its dealings with eight foreign governments with 

which the United States has entered into patent exchange agree- 

ments. Authority to settle claims for unlicensed use of inventions 

by the United States Government has been delegated by the Secretary 

of the Air Force to our office. Investigations of the many claims 

in this field present difficult technical as well as legal problems 

and involve, in most cases, very large amounts of money. Settle- ‘ 

ments during the past few years have ranged fram $366,500 down to } 
2,500. During the five-year period ending 31 August 1958, the 

number of invention disclosures reported by Air Force contractors 

amounted to 3,424; the number of invention disclosures reported by 

Air Force employees was 1,273; the number of preliminary searches ‘ 

made by the Air Force amounted to 1,694. We undertake this patent 

soliciting effort because it is the best and perhaps the only 

insurance which the Air Force has against being required to pay 

royalties or compensation to patentees for use of inventions which 

were, in fact, the result of Air Force research or development. 


MILITARY AFFAIRS 


The aforesaid functions, authority and duties constitute 
only a portion of the many law facets in which the Judge Advocate 
becomes involved. There are, however, many areas of law in which 
his actions are no less important. ‘ 


In virtually every instance in which a fact-finding body is 
convened, either the rights of an individual or those of the 
Government become a primary matter at issue requiring the services 
of one or more Judge Advocates and a profound knowledge of federal 
law and innumerable Air Force Regulations. 


Because the Air Force is a statutory service, the Air Staff 
and the subordinate commanders are constantly in need of legal 
counsel on the scope and limits of the authority of their offices. 
This counsel, involving almost every field of law both domestic 
and foreign, is furnished by Air Force attorneys. The legal opinions 
and counseling rendered to the commanders and their staff aid and 
guide the Air Force in every area of its operations. In our Pentagon 
office alone, in addition to the vast amount of informal advice 
and counseling given to the Air Staff, approximately 2,000 formal 
legal opinions are rendered annually. All proposed legislation 
which may, in any manner, affect the Air Force is analyzed and 





technicalities of the proposed bills are explained by Air Force 
lawyers to the Air Staff. Further, legislation emanating from 
the Air Force is drafted in the Office of The Judge Advocate 
General . 


LEGAL ASSISTANCE 


Under the Air Force legal assistance program every commander 
has the responsibility of providing legal assistance services to 
members of his command, their dependents, and personnel of the 
other armed services where necessary. Here the Air Force handles 
personal problems of one sort or another involving domestic 
relations, legal liabilities, taxation, contracts, wills, insurance 
matters, and many other technical and complex law matters. 


SPECIAL ACTIVITIES 


Many Judge Advocates perform legal research and creative 
writing for special projects. In this headquarters these writing 
specialists are actively engaged in writing and publishing legal 
courses for the Air Force Extension Course Institute, Air University, 
and for the USAF Reserve Training Program. They also are preparing 
such law manuals as "Law of Air Warfare", "Military Affairs", 
"Contracts", "Claims", and "Boards of Officers". Additionally, 
they write and publish a weekly digest of United States Court of 
Military Appeals', Federal Courts', and Board of Review opinions 
and are often called upon to write staff studies, Air Force 
Regulations, pamphlets, and other similar type directives. 


ADVISORY CAPACITY 


In addition to being called upon by commanders for assistance 
in all matters which involve the application of legal principles, 
Judge Advocates are frequently asked for advice of a general 
nature involving matters of policy, personnel, public relations, 
and all other facets of the executive function. 


The above information is not intended to be all-inclusive. 
It merely reflects material which is available in the Office of 
The Judge Advocate General and which may be unknown to many Judge 
Advocates. It is especially important because it demonstrates 
the significance of the contribution Judge Advocates are making 
to the Air Force mission. 
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NATO STATUS OF FORCES AGREEMENT - EFFECT OF DECISION OF MILITARY 
AUTHORITIES OF SENDING STATE NOT TO PROSECUTE by Major Denis A. r 
Cooper, Office of The Judge Advocate General, USAF 


Major J. A. Whitley, a member of the United States Air Force, 
while stationed in France in 1954, was involved in an automobile 
accident which resulted in the death of a member of the Canadian 
Armed Forces, Squadron Leader Aitchinson. The incident occurred 
while Major Whitley was off duty. 


Following the incident which caused Squadron Leader Aitchinson's 
death, the United States Air Force Commander at Orly Field, Paris, t 
requested the competent French prosecuting attorney (procureur ) 
to waive the right of the French Government to exercise criminal 
jurisdiction in the case. The request was bottomed upon Article VII 
of the Agreement Regarding Status of Forces of Parties of the é 
North Atlantic Treaty, commonly referred to as the NATO SOF Agreement, 
signed at London on 19 June 1951, and the resolution of ratification 
of the United States Senate of 15 July 1953 (Air Force Bulletin 
No. 21, 13 October 1953; T.I.A.S. 2846, 4 U.S. Treaties and Other 
International Agreements, pt. 2, 1792), promulgated in France by 
French Decree No. 52-1170, dated 13 Oct.1952, published in the‘ 

Journel Official on 20 and 21 October 1952. That agreement provides, 

among other things, that in the case of offenses committed by 

@ member of the forces of the sending state which are punishable t 
by the law of both the sending and receiving state, the receiving 

state has primary jurisdiction over such offenses except those 

"arising out of any act or omission done in the performance of 

official duty" (Art. VII, par. 3(a)(ii)) and offenses "solely 
against the person or property of another member of the force" 

(Art. VII, par. 3(a)(i)). The agreement further provides that 

"The authorities of the State having the primary right [to 

exercise jurisdiction] shall give sympathetic consideration to a 

request from the authorities of the other State for a waiver of 

its right in cases where that other State considers such waiver 

to be of particular importance" (Art. VII, par. 3(c)). 


Since Major Whitley's alleged offense did not arise out of 
any act or omission done in the performance of official duty, 
and was committed against a person other than a member of the 
force of the sending state, he was within the primary jurisdiction 
of France. The requested waiver was duly issued through the 
French Ministry of Justice. The United States military authorities 
conducted an investigation under Article 32 of the Uniform Code 
of Military Justice but determined that no triable offense was 
committed and, therefore, did not refer the case for trial by 
court-martial. ; 
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Subsequently, the widow of the deceased, as the injured 
civil claimant (partie civile), initiated by way of a citation 
directe pursuant to French law, a joint civil criminal action 
against Major Whitley. The case went to trial before the tribunal 
correctionnel of Corbeil - Essones, the accident having occurred 
within its province, on a charge of involuntary homicide committed 
while not on duty. The accused, Major Whitley, contended that 
the trial court was without jurisdiction over the criminal portion 
of the case by reason of the waiver of jurisdiction by the Ministry 
of Justice. The trial court determined that it was competent 
to try the case notwithstanding the waiver. It held that the 
waiver was effective only with respect to the Ministry of Justice 
but could not divest the widow of her right under French law 
to initiate a joint criminal-civil action against Major Whitley. 
The court also stated that even if the waiver effectively barred 
an action in a French court ab initio, jurisdiction could again 
be exercised by the court, when the sending state decided that 
the accused was not to be brought to trial by United States 
court-martial. Major Whitley was thereupon found guilty, and 
was ordered to pay a fine of 50,000 francs and civil damages 
of 11,000,000 francs. The decision was affirmed by the Court 
of Appeals (Cour d' Appel) at Paris on 16 May 1956. 





On 25 March 1958 the French Supreme Court Cour de Cassation 
reversed the lower courts on jurisdictional grounds and ordered 
the findings and sentence quashed and annulled. The court held 
that the waiver of jurisdiction once granted was valid and binding 
upon the receiving state barring all criminal proceedings, by 
whomsoever initiated, in its courts, if based on the same facts. 
It further held that failure of the sending state to prosecute 
the individual after a grant of waiver did not revive the jurisdiction 
of the receiving state, except if so expressly agreed between 
the two states involved (Aitchinson v. Whitley, Cour de Cassation, 
25 March 1958). 


It appears to this writer that that part of the decision 
of the French Supreme Court which relates to the effect of 
a lack of agreement between the High Contracting Parties to 
return jurisdiction to the receiving state in case of the sending 
state's failure to prosecute might have been resolved more 
simply and appropriately by reference to Article VII, paragraph 8 
of the NATO SOF Agreement, for it provides that "Where an accused 
bas been tried in accordance with the provisions of this Article 
by the authorities of one Contracting Party and has been acquitted, 
eeeeesehe may not be tried again for the same offense within 
the same territory by the authorities of another Contracting 
Party." 


Article VII, paragraph 8, read together with Article VII, 
paragraph 6(b), which requires that "The authorities of the 
Contracting Parties shall notify one another of the disposition 








of all cases in which there are concurrent rights to exercise 
Jurisdiction,” indicates clearly that trial by one of the High 
Contracting Parties has the effect of res judicata upon the 
other. It follows that if the decision by the United States 
military authorities not to try Major Whitley for lack of a 
triable offense can be regarded as a trial and acquittal within 
the purview of Article VII, paragraph 8 of the NATO SOF Agreement 
there was no need for the French Supreme Court to enter upon 

a@ discussion of the effect of the failure of the United States 


authorities to expressly return the jurisdiction to the French 
authorities. , 


It is submitted that the determination by the convening 
authority under the provisions of the Uniform Code of Military 
Justice, based on a careful investigation and legal analysis of 
the facts of a case, to the effect that no triable offense has 
been committed, was equivalent to a trial and acquittal within 
the purview of Article VII, paragraph 8 of the NATO SOF Agreement 
and, therefore, precluded, insofar as the receiving state is 
concerned, a subsequent trial by its authorities. This was, 
in fact, the contention of Major Whitley in his trial before 
the tribunal Correctionnel de Corbeil on 5 April 1954 and the 
Cour d' Appel of Paris on 16 May 1956. But both courts characterized 
the convening authority's determination not to try him as purely 
administrative in nature and, as such, as not res judicata 
within the purview of Article VII, paragraph 8 of the NATO SOF 
Agreement, which it was alleged, intended to envisage solely 
court trials, but not any other type of determinations. 


The contention that a determination not to try, made after 
a formal investigation provided for in Article 32 of the Uniform 
Code of Military Justice is, in law, equivalent to trial and 
acquittal barring subsequent prosecution by the receiving state 
has been elevated to a formal position by both Army and Air Force 
authorities in Europe. Although the United States Department 
of Defense and the State Department abandoned that contention 
in the case herein under discussion, it appears to this writer 
that a decision by a convening authority not to prosecute constitutes 
not only an "exercise of jurisdiction" but also a trial and 
acquittal, or the equivalent thereof, within the meaning of 
the NATO SOF Agreement. The opinion shared by some, including 
the two lower French courts in the Whitley case, that a determination 
by a convening authority not to prosecute, made after a formal 
Article 32 investigation, constitutes merely an "administrative" 
action is not supported by authority. On the contrary, it has 
been held by the Court of Military Appeals in United States v. 
Bunting, 4 USCMA 84, 15 CMR 84, 87 "that the reference of the 
charges for trial requires the exercise of a judicial judgpent." 
(emphasis supplied). United States v. Greenwalt, 6 USUMA 569, 


20 CMR 285, 289 (1955) adopted this point of view. It follows, 
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that if the decision to prosecute is one which constitutes the 
exercise of judicial judgment, the contrary determination is clothed 
with no less dignity. Hence, where the commander, "as a result 

of the preliminary inquiry" has decided "that all or some of the 
charges do not warrant further action" (par. 32d, MCM, 1951), 

such decision must be regarded as "judicial" in nature. That 

it is intended that the convening authority exercise judicial 
authority is further evidenced: (a) by the fact that courts- 
martial are bound by a determination made by the convening authority 
that, as a matter of law, alleged charges do not constitute 

an offense cognizable by a court-martial (par. 67f, MCM, 1951); 

and, by the further fact (b) that a court-martial proceeding 

may be "terminated" by the convening authority barring prosecution 
de novo for the same offense (par. 68d, MCM, 1951). It, therefore, 
follows that it is “squarely within the prerogative of the commander 
exercising general court-martial jurisdiction to determine whether 
the facts of [the] case justify trial by general court-martial. 
Having exercised his discretion, after due Article 32 investigation 
and reference to‘his Staff Judge Advocate, his decision cannot 

be initially or collaterally attacked." (emphasis supplied; 

ACM 9746, ae CMR B36. S40 (1955)). It is to be noted 

in this connection that this Article 32 procedure resembles to a 
large degree the French criminal procedure in that there the 
investigating magistrate (juge d' instruction) too, may, after 

a formal investigation determine judicially that no triable offense 
has been committed and such decision is regarded, in law, as judicial 
and not merely administrative in nature. Hence, when final for 

lack of appeal or dismissal thereof by the competent judicial 
authorities it is conclusive upon all concerned. 


Thus, it is difficult to contend that, after waiver of 
jurisdiction by the receiving state, a determination by the 
competent military authorities of the sending state to the 
effect that there is no triable offense, especially if made 
after an Article 32 investigation and concurrence by the Staff 
Judge Advocate, does not constitute a bar to further prosecution 
by the receiving state within the purview of the Status of 
Forces Agreement. In fact, the United States Representative 
appears to have considered the legal effect of a determination 
not to prosecute after a formal Article 32 investigation in 
explaining, during the treaty negotiations, his draft of the 
"double jeopardy" provisions (MS(J) -R(51) 5, par. 7), he 
declared that they would not apply where the determination not 
to prosecute is bottomed not upon the merits of the case but upon 
lack of sufficient evidence and in such event the authorities 
of the receiving state could prosecute "again" for the same offense. 
Hence, the High Contracting Parties must have understood that a 
trial by the receiving state after a determination by the sending 
state not to prosecute, based on all the evidence, and the merits 
of the case, constitutes an exercise of jurisdiction and trial 
in the sense of Article VII, paragraphs 3 and 8. Conversely, 
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@ decision by the judicial authorities of the receiving state 
made under like circumstances constitutes a bar to further prosecution 
by the sending state. 
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BOOK REVIEW 


INTERNATIONAL LAW OF WARFARE-GUIDING PRINCIPLES FOR GENERAL 
INSTRUCTION (KRIEGSVOLKERRECHT, LEITSATZE FUR DIE ALLGEMEIN AUSBILDUNG). 
DECEMBER 1956, FEDERAL MINISTER FOR DEFENSE, GERMANY 


This skillful and conciSe manual, bearing the date of 1 December 
1956 but only now released to the public, published by the West 
German Federal Ministry for Defense, presents the present day 
international doctrine and rules of land, sea and air warfare 
as understood and intended to be applied by the West German 
Government and the West German armed forces in case of an armed 
conflict. 


The manual, designed as an interim instructor's handbook, 
to be used in the German military training schools until publi- 
cation of more elaborate textbooks on the subject, takes the 
position that the international rules of warfare are binding 
not only upon the state and its military leaders but also upon 
each individual soldier. It is emphasized, in the introductory 
part, that included in the international rules of warfare are 
those unwritten rules which result "from the laws of humanity 
and the postulates of the public conscience." Basic in modern 
law of warfare, says the manual, is the idea that even in war 
principles of humanity must not be foresaken, for the law of 
warfare constitutes a compromise between the necessity of achieve- 
ment of war aims and the commandments of humanity. This, it 
is submitted, constitues a radical departure from the philosophy 
of the predecessors of this new German army, and has great 
relevance in assessing the moral fiber of the post-Hitler German 
State, Government and soldier. The rule of violence for the greater 
glory of the Reich has been replaced by the rule of law and 
humanity, and the requirement of adherence thereto supplants the 
former ideal of might makes right. 


The manual is doubly valuable in that it is carefully 
documented with references to existing international treaties 
and liberally sprinkled with the authors' own sound interpre- 
tations thereof. 


In presenting these rules of law to its new citizen army 
in such unequivocal and certain terms, the authors of the manual 
have not only done a good professional job but also enhanced the 
growing confidence reposed by the western nations in the new 
Germany. 
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NOTES 


Judge Advocate personnel are now being selected for new 
assignments (on a tentative basis) more than one year in advance 
of the expiration of their current assignments. Suggestions of 
preference for new assignments should be made known prior to 
that time. 


+: 22 


It is understood that the Department is about to adopt a 
new three phase career development program which sets a pattern 
for assignment of a Judge Advocate throughout his or her entire 
career. The plan provides for an orderly progression of appropriate 
assignments until the member's ultimate career objective has been 
attained. It takes into consideration the individual's training, 
personal desires, special skills and the anticipated future needs 
of the Department. 


% & 


Changes to Air Force Manual 110-5 (Court-Martial Instructions 
Guide) with revised procedure for rehearings on sentence (AFM 110-5A) 
will be published in March. 


& & + 


An Air Force Manual on "The Law of Air Warfare" is being 
coordinated at Headquarters, USAF. 


+ #& % 


An Air Force Claims Manual is scheduled for release in June 
or July. 


& 


A new ECI course on Military Justice will be started about May. 


* fF 


A Contracts Special Text for Reserve Training has been completed. 


= % ® 


The Military Affairs Manual has been revised and will be 
released about May. 
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NEW DIRECTIVES, REGULATIONS, COURT DECISIONS, OPINIONS, ETC. 





DIRECTIVES 

Administrative Discharges. A Department of Defense Directive 
(No. 1332.14), released 20 January 1959, prescribes uniform standards 
and procedures for administrative discharges of enlisted personnel of 
the Armed Forces, including the Coast Guard and all Reserve components. 
The Directive defines the types of discharges, stipulates the authority 
who may determine the type awarded, and establishes uniform criteria 
for the first time in all military services. The Military Departments 
are required by the Directive to develop implementing instructions for 


submission to the Assistant Secretary of Defense (Manpower, Personnel 
and Reserve) within ninety days from the date of the Directive. 


REGULATIONS 
The Judge Advocate General's Department. A new Air Force Regula- d 
tion 21-3 which defines the mission, function, composition and organi- 
zation of The Judge Advocate General's Department is being coordinated 
for early publication. 
Claims. Air Force Regulation 112-2, a lengthy and detailed 
procedural guide for the investigation and processing of Air Force 
claims will supersede the current Air Force Regulation 112-2 in the 
very near future. 





COURT DECISIONS 

Federal Tort Claims Act. An Army officer was involved ina 
motor vehicle accident while traveling the most direct route to his 
first duty station under competent orders which authorized travel in 
his own private vehicle and stated such mode of travel was in the 
best interest of the government. Held: The accident was incurred 
while the officer was engaged on and in furtherance of the govern- 
ment's business. The government was, therefore, liable for any 
ro) ae of the officer. Hinson v. United States, 257 F.2d 178 

1958). 

Court-Martial Jurisdiction Over Civilian Employees. A civilian 
employee of the Air Force overseas was found guilty by a general 
court-martial of noncapital (peacetime) offenses under Articles 121 
and 81 of the Uniform Code of Military Justice and the Board of 
Review affirmed. District Court denied relief on a writ of habeas 
corpus (158 F. Supp. 171). The prisoner appealed. Circuit Court 
reversed and prisoner was ordered released. Held: Court found 
that Article 2(11) of the Uniform Code of Military Justice is 
unconstitutional as written and the provision relating to jurisdiction 
over civilian employees is not severable from the rest of Article 2(11 
held unconstitutional in Reid v. Covert, 354 U.S. 1; United States 


ex rel Guagliardo v. McElroy, 259 F.2d 927 C.A.D.C. (1958). 
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ARMOLD, Harold A. 


BRUCH, George D. 


DAMERON, Claiborne 


DAVIS, James B. 


HEYNER, A. Karl 


MANSS, Robert W. 


SCHWEIKHARDT, F. W. 


TAGGART, Thomas R. 


WARD, William H., Jr. 


WOOD, Thomas D. 


ALLENSWORTH, Hubert L. 


COLONELS 
AMC, AMFE 
APO 10, NY, NY 
Air War College 
USAFE, 7100th Supp Wg 
APO 332, NY, NY 


Hq USAF, OTJAG 
Washington, DC 


AMC, WRAMA 

Robins AFB, Ga. 
Hq USAF, OTJAG 
Washington, DC 


CONAC, Hq CONAC 
Mitchel AFB, NY 


PACAF, 5th AF 
APO 925, SF, Calif. 


ATC, Lowry TT Cen 
Lowry AFB, Colo. 


AFAFD 
Denver, Colo. 


LIEUTENANT COLONELS 


ATC, Sheppard TT Cen 
Sheppard AFB, Tex 


Is 


ARDC, AFBMD 
Inglewood, Calif. 


PACAF, Hq Sth AF 


APO 925, SF, Calif. 


AMC, WRAMA 
Robins AFB, Ga. 


USAFE, Hq USAFE 
APO 633, NY, NY 
ADC, CADF 
Richards-Gebaur 
AFB, Mo. 


ARDC, Hq ARDC 
Washington, DC 


PACAF, Hq PACAF 


APO 953, SF, Calif. 


Hq USAF, OTJAG 
Washington, DC 


AAC, Hq AAC 
APO 942, Seattle, 
Wash. 


AMC, AMFE 
APO 10, NY, NY 


USAFE, Det 3, USAFE 


APO 230, NY, NY 


APPROX. 
MONTH 


Jul 59 


Jul 59 


Jun 59 


Jul 59 


Jul 59 


Oct 59 


Jul 59 


Jul 59 


Jun 59 


Jul 59 


Aug 59 
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BERRY, Cooley C. 


MICHELS, Robert W. 


TATUM, William 


CARTER, Sam F. 


AIKENS, Edwin C. 


BARNES, Clarence E., Jr. 


DUPLER, James R. 


DUREE, John R. 


EMERY, Oscar H., Jr. 


FAULKNER, Norman A. 


HEIDELBERG, James M. 
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ASSIGNMENTS 


FROM 


2 


LIEUTENANT COLONELS (Contd) 


AMC, AMFEA 
APO 10, NY, NY 


Hq USAF, OTJAG 
Washington, DC 


Amended Assignments 


SAC, 15th AF 
March AFB, Calif. 


Hq USAF, OTJAG 
Washington, DC 
MAJORS 
AMC, European 
Northern Disp TF, 
APO 104, NY, NY 


Hq USAF, OTJAG 
Washington, DC 


SAC, lst Missile Div 


Vandenberg AFB, Calif. 


ATC, Lowry TT Cen 
Lowry AFB, Colo. 


SAC, 814th AB Gp 
Westover AFB, Mass 


ADC, 473Tth AB Gp 
APO 862, NY, NY 


Hq USAF, OTJAG 
Washington, DC 


Hq USAF, OTJAG 
Washington, DC 


AF Academy, Colorado 
Springs, Colorado 


Hq USAF, OTJAG 
Washington, DC 


PACAF, 314th AD 
APO 970, SF, Calif. 


USAFE, UK Procure- 
ment Off, 
APO 125, NY, NY 


AF Academy, Colorado 
Springs, Colorado 


AMC, AMFEA 
APO 10, NY, NY 


USAFE, 7100th Supp Wg 
APO 332, NY, NY 


SAC, 4081st AB Gp 
APO 864, NY, NY 


ADC, 25th AD 
McChord AFB, Wash. 


ATC, Hq ATC 
Randolph AFB, Texas 





APPROX. 
MONTH 


Jun 59 


Jul 59 


Cancelled 


Cancelled 


Jun 59 


Jul 59 


Aug 59 


Aug 59 


Mar 59 


Jul 59 


Aug 59 








ISBELL, Thomas W., Jr. 


O'BRIEN, Charles J. 


SCHLEICHER, William M. 


VOWELL, Fred C. 


WILEY, John C. 


BRYAN, Jesse O., IV 


CARROLL, Norman F. 


SHANNON, William E. 


SHIRLEY, Clarence H. 


SHUMPES, William J. 


SWETT, Milton W., Jr. 


VERDEL, Thomas H. 


ASSIGNMENTS 


MAJORS (Contd 


USAFE, 7310th Supp Gp HEDCOM, Det 2, 
APO 57, NY, NY. llsist S/A Sq, 
APO 11, NY, NY 


SAC, he28th AB Gp PACAF, 6314th AB Gp 

Columbus AFB, Miss. APO 970, SF, Calif. 

SAFLL AMC, Hq AMC, Wright- 
Patterson AFB, Ohio 

Hq USAF, OTJAG USAFE, 7310th Supp Gp 
APO 57, NY, NY 

ADC, 64th AD Hq USAF, OTJAG 

APO 862, NY, NY Washington, D. C. 


Amended Assignments 


ADC, 28th AD USAFE, 7100th Supp Wg 
Hamilton AFB, Calif. APO 332, NY, NY 

ATC, Sheppard TT Cen CAIRC, Hq CAIRC 
Sheppard AFB, Texas APO 825, NO, La. 
CAIRC, Hq CAIRC AU, Hq AU 

APO 825, NO, La. Maxwell AFB, Ala. 

AU, Hq AU USAFE, 48th AB Gp 
Maxwell AFB, Ala APO 119, NY, NY 

AMC, WRAMA AAC, 5060th AB Wg 
Robins AFB, Ga. APO 731, Seattle, Wash. 
PACAF, 6314th AB Gp AMC, SMAMA 

APO 970, SF, Calif. McClellan AFB, Calif. 
SAC, 4347th CS Gp USAFE, 7100th Supp Wg 
McConnell AFB, Kans APO 332, NY, NY 


APPROX. 


Aug 59 


Aug 59 


Jul 59 


Aug 59 


Sep 59 


Cancelled 


Cancelled 


May 59 


Apr 59 


Jul 59 


Aug 59 


Cancelled 
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CHARLES, Harry G., Jr. 


CHOVANEC, Albin E. 


CONNICK, Harry A. 


COULTER, Ransom H. 


HENSON, Archie L. 


JORDAN, Vincent A. 


LE PLA, Joseph H. 


MINICH, Charles R. 


NELSON, Norman J. 


TREACY, William 0. 


WALCHER, Wilson P. 


BROWN, Jay B. 
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ASSIGNMENTS 





CAPTAINS 


MATS, 63d TC Weg 
Donaldson AFB, SC 


ADC, CADF 
Richards-Gebaur AFB, Mo. 


ADC, 28th AD 
Hamilton AFB, Calif. 


ATC, Keesler TT Cen 
Keesler AFB, Miss. 


USAFSS, 6940th AB Gp 
Goodfellow AFB, Tex. 


ADC, Boston AD Sector 
Stewart AFB, NY 


SAC, 823d CS Gp 
Homestead AFB, Fla. 


Direct Appointee 
Hq USAF, OTJAG 
Washington, DC 


AMC, Hq AMC 
WPAFB, Ohio 


USAFE, 50th AB Gp 
APO 83, NY, NY 


Amended Assignments 


PACAF, Hq PACAF 
APO 953, SF, Calif. 


MATS, Hq ETAF 
McGuire AFB, NJ 


SAC, 3974th CS Gp 
APO 286, NY, NY 


PACAF, 41st AD 
APO 994, SF, Calif. 


PACAF, 314th AD 
APO 970, SF, Calif. 


CAIRC, Hq CAIRC 
APO 825, NO, La. 


USAFSS, 6937th Comm Flt 
APO 271, NY, NY 


MATS, 1607th AB Gp 
Dover AFB, Del. 


ADC, 25th AD 
McChord AFB, Wash. 


USAFE, Det 3, USAFE 
APO 230, NY, NY 


PACAF, 6486th AB We 
APO 953, SF, Calif. 


ADC, Boston AD Sector 
Stewart AFB, NY 


USAFSS, Hq USAFSS 
San Antonio, Tex. 


APPROX. 


MONTH 


May 59 


Jun 59 


Aug 59 


Jul 59 


Jun 59 


Apr 59 


Aug 59 


Feb 59 


Aug 59 


Jun 59 


Jul 59 


Aug 59 
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NAME 


———e 


HOYT, Helen H. F. 


SOLIMINE, Eugene M. 


WESTON, Frank H. 


BALMAN, Sheldon I. 


BOULINEAU, Robert M., Jr. 


BRANDT, Barry W. 


COLLART, Dennis L. 


DALTON, William A. R. 


DAVID, Edward J. 


FLETCHER, Russell D. 


KERR, William A. 


KIRKMAN, William H., Jr. 


KOENEMAN, Don P. 


Amended Assignments (Contd) 


FROM 


USAFE, 7500th AB Gp 
APO 218, NY, NY 


AMC, Hq AMC 
WPAFB, Ohio 


USAFE, 7100th Supp Wg 
APO 332, NY, NY 


FIRST LIEUTENANTS 


Direct Appointee 

AMC, SMAMA 

McClellan AFB, Calif. 
Direct Appointee 

SAC, 825th AB Gp 
Little Rock AFB, Ark. 


Direct Appointee 
Direct Appointee 
Direct Appointee 
PACAF, 314th AD 


APO 970, SF, Calif. 


SAC, 4347th CS Gp 
McConnell AFB, Kans. 


TAC, 354th Tac Ftr Weg 
Myrtle Beach AFB, SC 


TO 


USAFSS, Hq USAFSS 
San Antonio, Tex. 


USAFE, UK Proc Cen 
APO 125, NY, NY 


USAFSS, 6940th AB Gp 
Goodfellow AFB, Tex. 


PACAF, 6139th AB Gp 
APO 919, SF, Calif. 


USAFE, 7500th AB Gp 
APO 218, NY, NY 


SAC, 806th CS Gp 
Chennault AFB, La. 


USAFE, 7310th Supp Gp 
APO 57> NY, NY 


USAFE, Det 30, TUSLOG 
APO 254, NY, NY 


ATC, 3505th PI Weg 
Greenville AFB, Miss. 


SAC, 3902d AB Wg 
Offutt AFB, Nebr. 


MATS, 1611th AB Gp 
McGuire AFB, NJ 


USAFE, 81st Tac Ftr Wg 
APO 755, NY; NY 


MATS, 1605th AB Wg 
APO 406, NY, NY 


APPROX. 
MONTH 
Jun 59 


Cancelled 


Jun 59 


Aug 59 


Aug 59 


Aug 59 
Jul 59 


Jun 59 
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KUNDTZ, John A. 


LEE, Richard R. 


MARKS, Befjamin S., Jr. 


McDANIEL, Leslie B. 
McGEHEE, Eddie G., Jr. 
NOONE, Michael F., Jr. 
OKAZAKI, James S. 
REED, Bert R., Jr. 


ROTHCHILD, Eugene M. 


SMITH, William S. 
THOMAS, Hyrum P. 


TODD, William B. 


UNDERHILL, James R. 


22 


ASSIGNMENTS 


FROM 


TO 


FIRST LIEUTENANTS (Contd ) 


TAC, 4510th CC Tng Weg 
Luke AFB, Ariz. 


Direct Appointee 


Direct Appointee 
Direct Appointee 


MATS, 63d TC Wg 
Donaldson AFB, SC 


CONAC, 2500th AB Gp 
Mitchel AFB, NY 


Direct Appointee 
Direct Appointee 


ADC, 328th Ftr Gp 
Richards-Gebaur AFB, 
Mo. 


Direct Appointee 
ATC, Amarillo TT Cen 
Amarillo AFB, Tex. 


Direct Appointee 


Direct Appointee 


AMC, SAMAP 
APO 74, SF, Calif. 


SAC, 803d CS Gp 
Davis-Monthan AFB, 
Ariz. 


SAC, 823d CS Gp 
Homestead AFB, Fla. 


SAC, 7th AB Gp 
Carswell AFB, Tex. 


PACAF, 6200th AB We 
APO 74, SF, Calif. 


SAC, 3926th AB Gp 
APO 113, NY, NY 


PACAF, 6000th Supp Wg 
APO 925, SF, Calif. 


ADC, 326th Ftr Gp 
Paine AFB, Wash. 


PACAF, 6314th AB Gp 
APO 970, SF, Calif. 


SAC, 3902d AB Wg 
Offutt AFB, Nebr. 


SAC, 4084th AB Gp 
APO 121, NY, NY 


ATC, 3565th NT Wg 
James Connally AFB, 
Tex. 


ATC, 3610th NT Weg 
Harlingen AFB, Tex. 





APPROX. 
MONTH 


Aug 


Mar 


Aug 


Mar 


Mar 


Aug 


Aug 


29 


29 


99 


29 


29 


29 


29 


29 


29 


29 


29 


29 
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Amended Assignments 


APPROX 
NAME FROM TO MONTH 
DICK, Howard F. AMC, SAMAP AMC, Hq AMC Apr 59 
APO 74, SF, Calif. WPAFB, Ohio 

MESSORE, Michael B. MATS, 1608th AB Gp USAFE, 316th AD Cancelled 
Charleston AFB, SC APO 118, NY, NY 

SMITH, Robert G. CONAC, 2589th AB Gp - PACAF, Hq PACAF Jun 59 
Dobbins AFB, Ga. APO 953, SF, Calif. 

SECOND LIEUTENANTS 
DES JARDINS, Hal E. ROTC AMC, OCAMA Jul 59 
Tinker AFB, Okla. 
RAINEY, Floyd D., Jr. ROTC MATS, 63d TC Weg May 59 


Donaldson AFB, SC 


The above assignment information helps to keep Air Force lawyers informed 
of the whereabouts of judge advocates who have specialized knowledge in the law 
and of the facts involved in particular cases. Additional lists will appear periodic - 
ally in this publication. 


+ 
* * x 
* * x 
* 
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